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(5) Repayment ability under para-
graph (c) of this section.

(c) Notwithstanding the require-
ments of paragraphs (a) and (b) of this
section, when adequate security is not
available because of the disaster, the
loan may be approved if the Agency de-
termines, based on an otherwise fea-
sible plan, there is a reasonable assur-
ance that the applicant has the ability
to repay the loan provided:

(1) The applicant has pledged as secu-
rity for the loan all available personal
and business security, except as pro-
vided in §764.106;

(2) The farm operating plan, approved
by the Agency, indicates the loan will
be repaid based upon the applicant’s
production and income history; ad-
dresses applicable pricing risks
through the use of marketing con-
tracts, hedging, options, or other rev-
enue protection mechanisms, and in-
cludes a marketing plan or similar risk
management practice;

(3) The applicant has had positive net
cash farm income in at least 3 of the
past 5 years; and

(4) The applicant has provided the
Agency an assignment on any USDA
program payments to be received.

(d) For loans over $25,000, title clear-
ance is required when real estate is
taken as security.

(e) For loans of $25,000 or less, when
real estate is taken as security, a cer-
tification of ownership in real estate is
required. Certification of ownership
may be in the form of an affidavit
which is signed by the applicant,
names the record owner of the real es-
tate in question and lists the balances
due on all known debts against the real
estate. Whenever the Agency is uncer-
tain of the record owner or debts
against the real estate security, a title
search is required.

[72 FR 63298, Nov. 8, 2007, as amended at 76
FR 75434, Dec. 2, 2011]

§764.356 Appraisal and valuation re-
quirements.

(a) In the case of physical losses asso-
ciated with livestock, the applicant
must have written documentation of
the inventory of livestock and records
of livestock product sales sufficient to
allow the Agency to value such live-
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stock or livestock products just prior
to the loss.

(b) In the case of farm assets dam-
aged by the disaster, the value of such
security shall be established as of the
day before the disaster occurred.

(c) In the case of an equine loss loan:

(1) The applicant’s Federal income
tax and business records will be the
primary source of financial informa-
tion. Sales receipts, invoices, or other
official sales records will document the
sales price of individual animals.

(2) If the applicant does not have 3
complete years of business records, the
Agency will obtain the most reliable
and reasonable information available
from sources such as the Cooperative
Extension Service, universities, and
breed associations to document produc-
tion for those years for which the ap-
plicant does not have a complete year
of business records.

[72 FR 63298, Nov. 8, 2007, as amended at 76
FR 75435, Dec. 2, 2011]

§§764.357-764.400 [Reserved]

Subpart J—Loan Decision and
Closing

SOURCE: 72 FR 63298, Nov. 8, 2007, unless
otherwise noted. Redesignated at 75 FR 54015,
Sept. 3, 2010.

§764.401 Loan decision.

(a) Loan approval. (1) The Agency will
approve a loan only if it determines
that:

(i) The applicant’s farm operating
plan reflects a feasible plan, which in-
cludes repayment of the proposed loan
and demonstrates that all other credit
needs can be met;

(ii) The proposed use of loan funds is
authorized for the type of loan re-
quested;

(iii) The applicant has been deter-
mined eligible for the type of loan re-
quested,;

(iv) All security requirements for the
type of loan requested have been, or
will be met before the loan is closed;

(v) The applicant’s total indebtedness
to the Agency, including the proposed
loan, will not exceed the maximum
limits established in §761.8 of this
chapter;
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